Final Submissions:

Intro:

On behalf of Ms. Kish, her family, Ms. Simpson, Ms. Santerre and myself, I would like to thank this Court for its patience, and for allowing counsel the freedom to conduct the proceedings as we did.

It is the respectful submission of the defence that there is insufficient evidence of identification to show that nk is guilty of any criminal wrongdoing whatsoever. 

Agreed Facts:

I fully expect that Crown and defence will disagree as to how your Honour should interpret the evidence.  Having said that, there are a number of basic things I think we can all agree on:

- Ross Hammond was murdered.  His was a senseless and tragic death. 

- Despite what may be said or not said about the behaviour of rh and gd on August 9th, 2007, nobody is suggesting that rh somehow deserved to be stabbed in the chest. This is not a case of self defence.

- Another thing we can all agree on is that Rh was stabbed 4 times in the chest. One of those wounds punctured his heart. This lead to massive internal bleeding, and eventually to his death. 

We can also agree that nk suffered a stab wound.  The wound penetrated her left arm and caused significant bleeding. 

From an evidentiary point of view, I think the following is also pretty clear:

- there were a lot of people on the street that night.  The specific number varies from witness to witness.  Some say as many as 20 – 30 people at one point.  Either way, it would be wrong to say it was just RH, GD and the four people who were arrested that night.

- not a single witness testified they saw anyone stab rh in the chest. 

- not a single witness testified they saw anyone stab nk in the arm. 

- there is no direct evid before this court that nk stabbed rh, or anyone else for that matter. 

- there is no direct evid that she encouraged or abetted anyone to hurt or kill rh. The issue of whether there was any abetting at all comes down to what inferences this court is willing to draw from the circumstantial evidence b4 it. 

Crown will argue:

Based on Mr. Thompson’s opening, I expect the Crown will submit that Ms. Kish stabbed Ross Hammond in the chest 4 times causing his death; and that she is guilty as a principal of 2nd Degree Murder.

I also expect the Crown will submit, in the alternative, that if this court is not satisfied on the evidence b4 it that Ms. Kish is guilty as a principal, then it should find that Ms. Kish aided or abetted the others to attack Mr. Hammond.  

The Crown will urge you to find that she incited, inspired, encouraged and/or participated by aiding those other street kids to violently attack Ross Hammond; and that she did so with full knowledge of what the other “street kids” were likely to do.

In my respectful submission, Ms Kish’s behaviour that night was more consistent with a “call for help”, than inciting a riot. 

How we got here:

The first witness called by the Crown on the trial proper was Det. Sgt Giroux.  Included in his evidence was a basic overview of the investigation.  Under cross-examination, it was suggested he rushed to judgment as a result of the press coverage in this case, and the fact that Ms. Kish was possibly going to be released on bail on the same day as Mr. Hammond’s funeral.  

At that point in the investigation, there were no dna results, not even a preliminary finding, according to the evidence before you.  DS Giroux insisted that main reason for charging Ms. Kish when he did was as a result of the interviews that had been done of Molly Stopford and Jonathan Paget, and not because he had watched the “One of a Kind” Pasta video.  

What does that tell us?  That tells us that a woman the investigators believed to be Nicole Kish was seen rushing into a fight with a knife.  It was on the south side of the streetcar, and as best they could piece together, it appeared to be a fight between Ross Hammond and Douglas Fresh.  Based on this, the investigators must have decided that it was Ms. Kish who stabbed Mr. Hammond in the chest causing his death.  Ms. Kish was charged with 2nd Degree murder on August 16th, 2007.  At that time the Crown alleged that Ms. Kish stabbed RH causing his death.  

On behalf of the Crown, Mr. Thompson opened this trial by setting out the Crown’s current theory.  The Crown said that RH and Doug Fresh were fighting on the south side of the streetcar when RH got the upper hand.  That Ross Hammond was hitting the head of DF against the streetcar.  Meanwhile, NK began to strike RH with a knife.  

Mr. Thompson then told this court it would hear evidence that RH tried to get away from her by running to the north side.  At that point, he is “brought down” by two males and Nicole Kish.  She stabs and kicks out at RH on the north side.  He gets the knife from her somehow and she is cut.  He takes off with the knife.

Now that the crown’s evidence is in, we know the only evidence of NK making any kind of motion that could be interpreted as stabbing, comes from Melissa Gallately, who never says she sees a weapon.  I will address the problems with her evidence later.

I fully expect that the Crown will ask you to infer from the evidence and find as follows:

(a) That Nicole Kish stabbed Ross Hammond in the chest, on the north side; and, in the alternative, if he has failed to prove that beyond a reasonable doubt, that

(b) Nicole Kish abetted or encouraged the 2 males to attack Mr. Hammond and/or participated or aided in the attack itself. 

He will suggest that, based on the circumstantial evidence before you, that if she didn’t stab him, the 2 males must have; 

And that she must have had subjective foresight that they would do such a thing; 

and that her vocal behaviour can only be interpreted as egging the males on.

So here we are, having moved from “she stabbed him on the south side” to maybe that isn’t her on the south side, but hey, she must be culpable for what happens on the north side, if not as principal, then as a party.

If I am wrong, and I have somehow misread the Crown’s theory, I hope this Court will grant leave to make some targeted reply argument once my friend has completed his submissions.

Review of the evidence

George Dranichak: 

Chronologically, it only makes sense to begin with the evidence of George Dranichak.  George Dranichak is a liar and a coward.  

He left his friend.  The only explanation he has for that is that he got beat up, and when he got up after, he thought Ross Hammond had abandoned him.  

He says that because of the pain he experienced in the attack, he didn’t stick around.  He hailed a cab and went back to the office.  When Ross wasn’t there, and when he didn’t arrive shortly after, he did nothing to locate his friend.  He slept in his car.  In the morning, he says he called in sick and went home.  He says he assumed RH went back to the Big Bop to hang with his friends so he didn’t worry about him.  After what happened, this seems a little preposterous.

Mr. Dranichak made it pretty clear he couldn’t afford to get arrested.  He is an American on a work permit since 2002.  He has a house, a wife and two small children here.   He does not wish to lose the right to live and work here.  So he abandoned his friend.

The defence has received disclosure.  We agree that he telling the truth about going out with some other fellows from work that night.  He is also telling the truth when he says he and RH broke off from the group and ended up at the Big Bop watching a band from St. Catherines.

The defence also agrees he is probably telling the truth when he says that he and Mr. Hammond were approached by a girl on a bike who asked for money at the TD bank.

He says he and Mr. Hammond were rude and very, very inappropriate in the vulgar, profane and insulting things they said to this girl.  He was asked about some of the things he and Mr. Hammond said.  For the most part, he agreed with all of it.  I will not repeat the words these men used here.  It is already in evidence.

Clearly, he and Mr. Hammond were drunk.  They could have just said no and walked on.  But they didn’t.   They called them a number of names and hurled insults at them.  It was offensive.  And it offended some of the other persons in the vicinity who immediately approached as a result of an escalating verbal dispute.

He describes Faith Watts as the instigator. She was aggressive, persistent and would not leave it alone. He went on to say she was screeching, screaming, swearing, insane and psychotic in her protestations.  He said her face was sweaty and she appeared as though she was on, or coming down off drugs.  This dovetails with her admission that she had injected an oxycontin that night.
He felt that, from the perspective of people on the street, it looked like he and Mr. Hammond were picking on the kids.  

He also made it clear that RH was stubborn.  He was lecturing them saying things like “you don’t know who I am.”  “you don’t know what Ive got” and words to that affect.  

He said Mr, Hammond just wouldn’t leave it alone.  He was lecturing the kids.  

He clearly acknowledges that it may have appeared as though Mr. Hammond was taunting Ms. Watts and the other people on the street.

He says the group grew in number very quickly.   

“It seemed like us against all of Queen Street.”    

At one point he agreed that there were as many as 15 people in the immediate vicinity.

He told the police that he crossed the street and Ross Hammond followed. He never went farther west than a few doors from where he crossed.  He is sticking with that story.  

He then says that he was suddenly and viciously attacked by a girl on a bike in front of a restaurant south and slightly west of the TD bank.  He testified specifically, using the name, that it was Nicole Kish who ran her bike into him.  This is quite impossible.  Leave aside for a moment that there is no evidence that NK had a bike.  What there IS evidence of is that she was wearing an ankle-length skirt.  She could not possibly have ridden a bike into him as he claimed.  After this, he says, he was down, being beaten by others, until he got an adrenaline surge and was able to get away.

He doesn’t seem to care that nobody believes him when he says he only went as far west as he said he did.  

We know from numerous witnesses including Shaun Park, Mystica Cooper, Laura Quiggley, etc…… (fill in) that he was seen going all the way to Q and N.
Despite the obvious fabrication, the Crown had no choice but to call him.  He was the only link to the narrative before Queen and Euclid, and the only one who could explain why Ross Hammond was walking west on Queen Street that night.

But because he lies, because he refuses to tell us what really happened after the TD bank, we will never know.  Clearly there is something about this story he is afraid to tell.  

As a result of his insistence on sticking with his original story, we will never be able to piece together his role in the massive confusion that exploded at Queen and Niagara that night.  

What really happened to him when he and Mr. Hammond were unable to get on the streetcar?  

Did he just drift away and watch from a safe distance?  

Did he go to the north side and end up engaging in a fight?  

Was it his presence on the north side that drew Mr. Hammond over there?  Was Ross Hammond killed because he was trying to save George Dranichak?  

We don’t know, and we will never know?

Another thing we will never know is whether he made up all those people he described in his interview, and whether he really saw a hip hop guy, a Middle Eastern guy and a blond guy who looked like Kid Rock.  

As a result of his lies, there is no way to accurate splice what is truth and what is fabrication.  Clearly, everything he says happened after the TD bank cannot be relied on due to a lack of credibility.  

Are there little bits of truth mixed up in the things he says happened after he “allegedly” crossed the street?  Maybe, but this is a criminal trial, not a murder mystery.  I submit this Court must be very cautious in using any of the evidence of Mr. D in your findings of fact.

With respect to his reliability, I respectfully submit that it must be approached with caution as well.

He was unable to reconcile his original descriptions with his subsequent identifications based on his viewing the City TV video.  He repeated that he may be mashing descriptions of different people together.

He described the person he later says is Nicole Kish as having Portuguese features and a white t-shirt with little flowers on it.

He says Ms. Kish and Ms. Watts were both on bikes.  There is no other witness who identifies either female as being on a bike.  There is a girl on a bike according to Mystica Cooper, but it does not appear to be Ms. Kish. 

Mr. Dranichak couldn’t recall whether he actually got money from the TD bank, or if Mr. Hammond talked him out of it.  

He couldn’t get straight how much money he had on him, and how he paid the cab driver who helped him make good his escape.  

He had trouble with what he himself was wearing that night.  Steve Madden shoes vs. Hush Puppies.  Jeans vs work pants.  Exhibits 40 and 41 are photos of the clothes he turned in.  

Can we be satisfied that he turned in the right clothes?  If so, shouldn’t there be some indication from these clothes that he was beaten up as he says he was?

No matter how you slice it, Mr. Dranichak’s evidence lacks both credibility and reliability and must be approached with extreme caution when you decide what it is you find as fact in this trial.

Shaun Park:

After George Dranichak, he is next in the chronology of the journey to Queen and Niagara.

Shaun Park was the owner of the restaurant/lounge known as Seoul City at 785 Queen St.  He was on the south side of the street across from Coupe Bazaar, the more easterly of the two Coupe Bazaars.  That’s about 7-8 doors west of the TD bank.

What is important about his evidence is that he sees the dispute turn from a verbal argument into a physical confrontation, and that the instigators of the physical altercation were the two preppy guys.

He heard screaming. 1 female and 2 males were arguing. The female was very upset and yelling and screaming. He could not remember what was being said. The males were very vulgar saying ‘why don’t you go (something something) you stupid cunt.’ 

He looked across the street to the north side, a female was behind the 2 males walking west at a very slow pace while arguing and yelling. The female was dressed in street kid dress that was like gothic / punk. She had leggings and boots with laces and a backpack. 

Another male came from the east.  He was slim, wearing green clothes and dark black pants. He joined in on what was still a verbal argument. He got between the female and the two preppy males.  One of the 2 preppy guys picked up a male and threw him into a storefront. 

He threw him so hard Mr. Park was surprised the glass didn’t break. 

The female crouched down and helped the male, she was yelling and she was very upset. 

After helping the male up, the female and male followed the preppy males west in slow motion. The female fell to the ground. He didn’t see how she fell because of parked cars at the curb / street but it appeared as though she had been pushed. 

2 other male street kids were seen approaching at this point. They came from the east and travelled south to north towards Manning on a diagonal. 
Mr. Park then went back inside the restaurant.

After a little while, Emergency vehicles arrive and the streetcar was stopped. 

Sometime after that, while back outside, he was approached by a two males heading east.  One of the males told him that someone had been stabbed. The taller male of the two males lifted his shirt and said ‘I got stabbed.’  

He observed 3 wounds on his abdomen/chest. The male mentioned the fight and that he had been stabbed 19 times before. He continued eastbound. He was wearing a grey/faded/stonewash hoodie, below the knee shorts, sneakers, hat, and tattoos on his left leg inside calf and tattoos his on chest. 

Mr. Park testified that this could be the guy on the pasta video.   The tattoo looks the same.

Mystica Cooper:

Is the next witness to observe the chronological sequence events after Mr. Park. 

Mystica Cooper was called by the Crown.  Her evidence is very important from the perspective of the defence.  

First, she is locking up her bike out front of Squirrley’s bar, located at 807 Queen.  This is about midway between Manning and Claremont, but on the south side.

She had not been drinking.

She sees a woman and a man screaming at the two guys.  They are saying things like:

“you hit a woman”

“Don’t let them leave”

“Call the police”

The men were yelling back.

It was clear to Ms. Cooper that something had preceded this.

The woman had a long skirt on.  She was not on a bike. There was no mention of a backpack.
Then, she sees a different girl on a bike ride up from the east and yells something in the direction of the men.  This other girl then rides over to where Ms. Cooper is standing and asks her for a cigarette.  She then rides away to the east.  Ms. Cooper described her as having dark hair, Spanish or native and wearing shorts.

At one point Ms. Cooper saw two of the males get into a physical fight.  It is a scuffle and the men are wrestling.  The street kid gets thrown either into a storefront window, or some garbage.  Then it broke up.  

After this, the girl was throwing garbage bags and continuing to scream that she wanted the police called.  She never saw any of the garbage bags actually hit either of the two men.  

In my respectful submission, this was done more to attract attention rather than as an act of physical aggression.

The men move west.  

A crowd was forming.  

There was a streetcar stopped at the corner of Q and N pointing eastbound.  

She wasn’t sure if the men got on the streetcar, but she saw the female, standing in front of the streetcar, alone, calling for someone to call the police.  She was all by herself.  She was screaming at the streetcar driver.  The rest of the crowd was not with her at this point.

If that is Nicole Kish, she is clearly not on the south side of the streetcar saving Doug Fresh, nor is she on the north side of the street beating anyone up.  

Suddenly her screaming changes.  She hears the female let out a one second long, really loud scream.  It sounded like something really bad had happened.

She saw no weapons. 

Laura Quiggley:

Laura Quiggley is 34 years old.  She was about 5 doors west of Mystica Cooper, but on the north side.  She was working at Terroni’s which is at 720 Queen West.

Presumably, she was not consuming alcohol, although nobody asked her that.

She was at the end of her shift, and was outside on the north sidewalk unlocking her bike to go home.

She heard screaming coming from a couple of blocks to the east.  She looked east and saw what appeared to be a female getting pushed to the ground.  It looks like she was pushed by the two guys she describes as business guys.   They were like clones of each other.

The female got up right away.  She had blonde hair in dreads, tied back and a hippie style patched dress.  There was a male with her dressed in a similar style.

Ms. Quiggley’s first reaction was to go help her, but her bike was now unlocked and she had her purse in the basket of her bike.  When the female got up and continued west, she decided not to go help.

The two groups continued west.  The business guys were separated from the others.  The female was screaming:

“he hit me.”  “I can’t believe you are just going to walk away.”  

The guys keep walking.

As they get closer to the witness, the business guys move out onto the street and continue west.  The street kids remain on the sidewalk.  One or both of them throw some garbage bags.  Again, there is no evidence that the garbage bags made contact, or even came close to the two guys.  

The two business guys get to the streetcar but don’t get on.  The next thing she sees is an injured person on the south side of the streetcar lying limp on the ground.  Someone drags him to the sidewalk.  

Next she sees the girl, bleeding from her shoulder and hysterical, holding herself, and yelling in the middle of the street.  

At the same time, there is a physical altercation on the north side.  It goes on until the same two guys try and get into a taxi.

After the men try and get into the taxi, someone comes and gets the girl from the middle of the street and takes her to the sidewalk.  According to the witness, the taxi arrives and the guys try to get in, before the girl moves from the middle of the street to the sidewalk.

This is important because, like Mystica Cooper, she has the girl alone in the middle of the street for some time. According to her, the events on the north side of the street end just before the cut girl moves from the middle of the street to the north sidewalk.

Molly Stopford:

I don’t intend to spend a lot of time on her evidence because of the Crown’s shifting theory.  Nonetheless, Ms. Stopford was with her friend Jonathan Paget.  They were riding the streetcar home after a dinner at the Drake hotel.

The streetcar pulls up at Q and N and she sees a fight between a jock and a skinny street kid.  The fight has two rounds.  The first is the two men fighting, and the second is when the jock gets the upper hand and begins delivering a one-sided beating to the skinny street kid.  This goes on for almost a minute.

There were a number of people around watching and yelling.  There were two girls, maybe three.  Two of the girls were yelling and trying to get the jock to stop beating the street kid.  

One of the girls was more persistent than the other.  She was seen with a knife in her mouth at one point.  

It is likely the same knife as the witness notices the little peg on the blade.

No matter what either girl did, it seemed to have no effect on the jock.  He just swatted them away and kept beating the street kid.  He only stopped beating the street kid when the street kid became unresponsive.

Once the fight is over, she sees the jock guy move to towards the rear of the streetcar and out of her view.  While he is staggering, he does not appear to be injured to her.

Her attention is drawn to the north side.  In ex in chief she tells the Court that she thinks knife girl and cut girl are the same.  In cross-examination she makes it clear that she is not sure, and that she may be interchanging the girls.  

Her recollection of the events on the north side is very sketchy. 

At one point she sees a woman running north.  She cannot describe her.  She says it could have been either female, or anyone else for that matter.

She does not actually see a fight on the north side.  She sees a scramble or commotion but no physical contact.  

She sees a woman cut out front of the streetcar.  She sees another woman helping her.  She is the one with the white bra who takes her shirt off to wrap the cut girls arm.  

She is absolutely clear that she cannot positively identify anyone.  She also acknowledges she was unable to pick anyone out of a photo-line-up.

She is not 100% that knife girl is cut girl, but she is 100% positive that it was the same jock guy on the hood of the car with the knife.

Jonathan Paget:

Again, given the current theory of the Crown, I will not spend much time on him either.  

He and Ms. Stopford were supposed to be the key Crown witnesses, and the reason why Nicole Kish was charged with murder in the first place.

Mr. Paget was out with Molly Stopford. He was drinking but not drunk.  When the streetcar stops, he hears noise and looks out the window to the south.  He sees the jock guy and the street kid fighting.  The street kid is backpedalling.

At one point, he notices two women in the curb lane.  One of them was yelling at the males and trying to stop the fight.

She approached the men with the intention of stopping the fight.  The fight stops and the long haired street kid ends up lying on the sidewalk.  

Either just before or just after the fight, he cannot remember, he sees a woman with a knife in her right hand.  He only sees this very briefly.

He then sees the jock say “Who’s next.” and “bring it on” The guy is sweaty, agitated and very worked up.  He did not appear to be injured at that time.

His attention shifts to the north side.  

He sees a guy turtled on the sidewalk with two people stomping on him.  His view was blocked and the lighting was poor.  He had to stand up.  He was also distracted by the people on the streetcar, the driver, and Molly who was becoming increasingly scared and upset.

He also sees the short hair guy on the hood of the taxi, yelling at the driver, and holding the knife.

In addition, he sees two girls, one of whom is tending to the other’s arm. 

He recalls the girl doing the tending had a red shirt. 

The injured girl is yelling “he cut me.”

In cross, he admitted that he recalled nothing about what the girl was wearing, or anything about her facial features.  The only thing he recalls is blonde hair, either straight or wavy.  I showed him two photos from the line-ups and he agreed the girl he saw looked more like Faith Watts than Nicole Kish. 

He also agreed the only thing he was basing the identification on was the irony – that u always hear that the person who introduced the weapon into the fight is the one who usually ends up getting hurt.

He agreed that his observations can be divided into brief snippets.

What is most important about his evidence are the following two things:  

First, there is a significant distance between the fight on the north side and the location where one girl was tending to the other girl’s injury.  

Second, that he believes the fight he saw on the north side was at the same time he saw the one girl tending to the other’s injury, not after.
Woosen Hailemarian:

He was operating the first cab going west.  His windows were shut and he had a passenger with him.  

He says there were lots of people on the street that night.

He saw a very brief fight on the north sidewalk near the light poles.  There is one man being beaten, 2 or 3 males and one female in the vicinity.  

He is unable to describe what any one person was doing. 

He cannot describe any of the males who were kicking the man.

He does recall the males kicking at the man who was down, but does not describe any actions by the female except to say that she was “involved” or “part of it.”

The female is wearing a jacket and black pants or black jeans.  He specifically stated it was not a skirt.  He is unable to pick anyone out of a photo line-up.  He says nothing about the female yelling that she has been cut.  Nor does he describe her being injured.

Whoever this woman is, it is not Nicole Kish.

The fight moves into the street.  The male who was being beaten is on the ground. At one point, Mr. Hailemarian says he is not 100% sure that it is the same man he saw on the sidewalk.

Mr. Hailemarian honks at him.  The male then gets up and tries to stop his cab.  He sees the knife.  The guy gets on the front of his car.  Then he moves to the passenger side and tries to get in but the doors are locked.

The other people scatter.

He then gets on the cab behind him and is dragged.

There were other people in the area including a guy on a bike.  He recognizes the person on the bike at Court.  Mr. Patsiopoulos is there in the hall waiting to testify.

William Patsiopoulos:

As he approaches the scene from Niagara street to the south.  He rides up to the intersection and sees a group of 6-12 persons standing in the crosswalk, some on the street, some on the sidewalk.  


He also sees two people fighting.  

As he turns to go around the front of the streetcar and proceed west on Queen, he sees a man with a knife banging on the side of the streetcar, and communicating with an Asian man who is on the streetcar.

The man looks intoxicated.  He has a knife.  He seems dangerous to Mr. Patsiopoulos. It looks like he is ready to fight anyone and everyone.

Mr. Patsiopoulos does a 180 degree turn on his bike. He is now facing east.  He sees Ms. Kish standing in the middle of the street.  He sees the look of panic and distress in her eyes.  He notices the wound.  He sees an ugly injury with lots of blood flowing down her arm. 

He drops his bike and reaches for his cell phone to call 911.

He helps Nicole.  She is alone.  He gets her to the sidewalk and into an alcove.  He gets her to sit down.  She complies.  He gets his bike off the street, and returns to her where he spends a few minutes with her.

She is not aggressive towards him. More distressed and confused.

She expresses no concern about the authorities coming.  She makes reference to a Canadian, but does not say anything along the lines of “go get him”

Her friends come to help.  He leaves her and walks down to the ambulance to get his hands cleaned up.

In re-examination, he clarifies the location of the fight.  It is not in front of the pasta store.  It is in the street, east of the second lightpost, and close to the north curb.

Melissa Gallately:
She lived at 843 Queen Street, above the Select Mart.  She says she cannot see the south sidewalk from her balcony, but can see the north one.  On the other hand, her husband testified later and said that with the street car there, you would not be able to see the entire north sidewalk.

She testifies that she is awoken by the noise.  She gets up and goes to the balcony.  

She states she sees 4 people on the north side, and nobody else around them.  

According to her, there is a man on the ground in a fetal position, being beaten by the two guys.  The one with the cap goes back and forth from standing and kicking to crouching and punching.

The second male was shorter and less aggressive than the first male.  He too was kicking and punching according to Ms. Gallately.

The female is wearing a skirt part way down her calf.  She is yelling and screaming and saying something about her hands, something about bleeding and the word stab.  The males are swearing and yelling at the same time.

She yells Hey from the balcony once.  It has no effect on the individuals.

She goes on to state that the female is flailing, her arms are moving.  She is uncertain as to whether the female makes any contact with the male on the ground.  

This is, of course, in stark contrast to the males she describes as both kicking and punching.  My friend does the old watch trick and she waits 1 minute and 40 seconds before saying that is how long the fight went on for.

The man gets up, stumbles and moves towards the driver’s side of a dark vehicle.  He went to the vehicle and he was gone.

After that, the female was still screaming on the sidewalk.  She wanted an ambulance.  She stays until the police arrive.

In cross-examination, I showed her exhibit 8.  She says that this photo is taken from a unit that is more west of her.  
She also states that the view in the photo is from second floor, not the third. 

This is kind of confusing because you can see the south sidewalk, contrary to her evidence where she states you cannot see the sidewalk from the third floor balcony.
It is also confusing as her husband testifies later that, with a streetcar present, you cannot see the entire north side sidewalk from the third floor balcony.  
Clearly her perception is incorrect.  Det. Sgt. Giroux testified that this photo was taken from the balcony.  So why would she tell this Court that one cannot see the south sidewalk from the third floor balcony?  Clearly you can.

In any event, she places the north side fight with all the participants on the north sidewalk, left of the light poles.

In cross-examination she concedes that regular people walk by and leave.

She described giving her statement at her kitchen table to a uniform officer.  

She admits that she never mentioned flailing arms in her original statement or at the preliminary inquiry, and that that part of her story is new.

She agrees she told the officer that the two males were beating the individual, and the female was “kind of on him”  

She also conceded that at the preliminary hearing she stated that the female “never punched or kicked the male”

Finally, she conceded that if she had seen anything beyond the female yelling or swearing, she would have said so.

When confronted with these contradictions, her excuse is that she didn’t take the interview too seriously; had she known someone died, she would have been more diligent about details.  With respect, this is preposterous.  

Following that, she agreed that the female was the least aggressive physically.  She also agreed that the words bleed/stab/arm occurred very early in her observations, and that she never saw anyone attack her.

Finally, she agreed that she told the police originally that the man being beaten up got up, walked to a dark vehicle, got in the drivers side and drove away.

In my respectful submission, this is a classic example of a witness who has let her memory ferment over time.  Her recollections in this court are different in substance from her recollections at the time of her original interview.  For those reasons, her evidence before this Court is unreliable at best.

Taj DaSilva:

She is working at Terroni’s and does not come out right away.   From inside, she hears a woman and a man yelling.

 When she does come out, she looks west and sees a westbound streetcar stopped at the light.  There appeared to be a fight that was moving around. 

She agrees that her view was not that clear.  She was looking around and through people, cars and the streetcar.
She hears a woman screaming, 
As soon as the light turns green, the vehicles move westbound and a male is being pulled by the taxi.

She saw the woman spinning about and yelling that she wanted an ambulance.

The fight was confusing.  It looked like the street kids were fighting each other.  There were people being dragged all over the place running back and forth in the street.  She says she was close enough to see, but cannot say who was fighting who.

She agrees that she cannot say who did what – all she knows is that people were fighting.

Afterwards, most of the people stayed, but some left.  One guy with a cut on his arm took off.  It was really quick and chaotic. 

She says she sees a girl fighting.  She thinks it is the one who gets cut and calls for the ambulance, however, when she views the photo-lineup, she picks out Faith Watts as this girl, not Nicole Kish.  She says the other girl was not involved in the fight.

In my respectful submission, she is doing her best to recall what she saw, but she is unreliable.  She is the only one who puts a streetcar going west.  She picks Faith Watts out as the girl who was fighting and the girl who was cut.  Her evidence must be approached with caution.

Nelson DeCarvelho:

He was the fellow in the car who made at least two U-turns.  After his first U turn, he sees a guy getting beat up by another male, and a girl yelling “how could you do this to me.”  

After having his memory refreshed by his video statement he said the girl stated “how could you stab me, I’m a girl” Clearly she is already injured on his account.

He identified Ms. Kish in the courtroom as the girl yelling.
In cross-examination, he puts the fight between Claremont and Manning.  

He says the woman and 2-3 men crossed the street to the north while he is driving west.  He sees this in his rear view mirror.

So he turns around at the 711 and comes back. At this point he says some people are trying to fight, and others are trying to stop it.

He is clear that the men who crossed the street got into the fight, but not her.

He turns around again.

The man with the knife gets off the taxi at the church, goes and sits on the steps, leaves the knife and returns to the sidewalk.
He saw no weapons in the fight.  Most of his attention is focussed on driving and not what sees.

Saad Mir:
He was the second cab driver.  He had no passenger.  He gets stopped on the north side of queen where he sees a fight.
His recollection is that there were about 10-20 ppl in the area, all over the place.  Some were on the road, some on the sidewalk.   A lot of them were moving around.

He sees a fight on the north side.  He only watches for 8-10 seconds.  He sees Mr. Hammond on top of a girl who is lying on her back.  Their are two other guys fighting him as well.  NWS Hammond is winning the fight.
The girl is blonde with a pony tail.

The guy gets up and grabs his cab.  Mr. Mir sees the knife in his hand and gets scared.  He drives west.  Mr. Hammond falls off at the church.  He does a U turn, phones 911 and returns to the area of Q and N.
When he gets there, he sees a woman in the street east of where the fight was.

The guy with the beard is near her.  Because he was near her, he figures that is the same girl.

He said he can’t remember much because he only saw them for 8-10 seconds.
He concedes the person he remembers best is the guy with the beard.

The girl who was under Mr. Hammond he got the worst look at.  He tells this court at the time he was sure it was the same girl, but now he does not remember.

After reviewing two portions of his statement, he agrees he described this person as being either a boy or a girl.  He thinks it was a girl, but can’t be sure.

In my respectful submission, he is the only person who sees Mr. Hammond on top of a girl.  The description is more consistent with Ms. Watts than it is with Ms Kish.  He is not even sure if the person underneath is a boy or a girl.  

I would be very dangerous to rely on his evidence as to which if any girl was present.

Dying Declaration:

There is plenty of evidence to support the possibility that Mr. Hammond was stabbed by a male rather than a female.  Numerous people see two males fighting with Mr. Hammond, including Cam Bordignon who specifically hears a male say “you die tonight” while bending over him on the street, just before the taxi.

  PC Dawn cannot explain why his recollection differs so much from both Adrienne Chan and Det. Scott.   His notes are not made until several hours later. Yet he is not prepared to even acknowledge the possibility that he may have got the exact words down incorrectly.  That sort of blind insistence is not very reassuring to this court and does little to buttress his credibility.
In contrast, Detective Scott discusses it with him and makes his notes up within 5-10 minutes of the conversation.  In my respectful submission, Det. Scott’s version must be more accurate.
As to the content, if you accept Det. Scott’s version, the utterance suggests Mr. Hammond got the knife from a male.  


Forensics:

Ms. Sloan was the supervising biologist in this matter.  Much of the underlying basis for her findings went in on consent, or through the testimony of Aimee Lukings and Stephen Kearon.  

In the end, there is one miniscule spot of blood on the side of the toecap of Ms. Kish’s running shoe.   One spot, about a cm from the ground.  
That spot is found after numerous rounds of testing.  The previous rounds of testing focused on the presence of DNA higher up on the body.  When nothing was found, they went lower and lower until they found that spot on the side of the toe cap.  In total, there were 28 samples tested from Nicole Kish’s clothing and that is what we have.
In contrast, there are 9 spots on Ms Watts.  She has 7 on her boots, and not just near the bottom of the boots.  The photos show spots of Mr. Hammond’s DNA that were found well up from the bottom of her doc martin boots.  In addition, there were two spots of Mr. Hammond’s DNA found on her shorts.
In addition, there was one spot of Mr. Hammond’s DNA located on the shoe of Jeremy Woolley.  The independent testing revealed a further spot of Hammond DNA on Mr. Woolley’s right knee.
NK’s DNA was found on the knife that Mr. Hammond left on the church steps.  That is no surprise as she had been stabbed and was bleeding profusely.

The DNA map filed by the Crown is of limited value.  We know that most of Mr. Hammond’s bleeding was internal.  He did have wounds to his hands which would have caused some bleeding.  

The map suggests that Ms. Kish was bleeding all over Queen street, but it does not, without some serious speculation, help us with what order those blood stains were deposited.

Clearly there are several clusters of blood staining on the street, but only one random swab was taken from each.  

The Autopsy:

The cause of death is not in dispute.  Clearly Mr. Hammond was killed by one of the wounds to his chest.

Dr. Pollanen examined all the stab wounds.  The one on the left of his back was likely made with a something serrated and irregular.  The tears on the back of his shirt support that contention.

In contrast, the four wounds on the front lack any of those characteristics.  When I suggested to Dr. Pollanen that the lack of any characteristics in the four wounds to the chest suggested they were made with a non-serrated edge, he said the logic does not work in reverse. When i questioned why it didn’t work in reverse, he said he couldn’t explain it.


In my respectful submission, logic is a two way street.  Basic common sense suggests that the wounds on the chest were made with a different knife than the one before this court.

The defence evidence:

Cam Bordignon:

He was first interviewed by the police a couple of weeks ago.

He sees the fight on the south side of the streetcar.

Then he sees a brief altercation in front of the streetcar.  That fight moves to the north side where he sees the jock guy on the ground and two males on top kicking and punching him.  The fight on the north side was only males.  

At one point, he heard one of the males say “you die tonight.”  He says that the cab is already there when he hears that.  The jock gets up, stumbles around and he thinks he got in the taxi.  The whole thing lasts about a minute.

The only female he recalls on the north side is the one tending to the injury.
Lindsey Williams:

The value of her evidence has more to do with what she hears, rather than what she sees.

She comes out of the side of the apt building behind the coffee time.  When she exits she is on Niagara, several metres south of Queen. 

At this point she hears a male say “You hit a woman.” About the same time she hears a woman say “not him, him.”  She cannot identify the woman’s voice.

She continues towards Queen.  When she gets to the corner, she sees two guys run across the street from south to north on a diaganol.  They come from the direction of the 7-11, but not that far down. 

She sees her friend standing outside a westbound cab.  She goes over and speaks with him briefly, then turns and starts walking east to go home.   

A significant period of time has gone by.         

As she is walking away, she hears a female voice screaming hysterically Stop Stop and Help.  The voice is one of sheer panic, high pitched and shrill.  By the time she hears this, she is already east of Claremont.

She cannot id anyone involved in the fight, including the female.

Raymond To:

He lives above One of a Kind Pasta and Grill.

He was awoken by some noise.  He sleeps close to the window on the second floor.  He opened the window and leaned out.  He saw two males beating up another male right below the window.  It was the east window.

He watched for 30 seconds to a minute.  Eventually the man being beat up gets up and approaches a taxi.

The Crown cross-examined him and was able to establish that his observations after the fight, vis a vis, where everyone went are maybe not as reliable as they could be.  Notwithstanding that, it appears his observations of the fight are very clear.

Paul Gallately:

Mr. Gallately was on the second floor of his apt when he heard a bang at his door.  He looked down the stairs and saw two men beating another man.

It took him a second to get to the sunroom where he saw two street type kids beating up another man.

Separate and apart from that he sees another man lying motionless farther east.  Presumably this is Doug Fresh.  The three guys are still there and they do not interact with the man lying motionless on the ground.
He watches this for 30 seconds or a minute then goes up to check on his wife.

When he gets out to the balcony, the person who was being beaten up is gone.  He sees one of the street kids who was doing the beating jog across to the north side and join a group of 6-8 people.  

As soon as he gets there, a woman in that group grabs another man in the group (a different man than the one who jogged across) 

The female and the male take off running south down Niagara.

At the same time, another girl in the group on the north side is seen standing in the curb lane screaming that she has been stabbed.

In cross-examination, the crown suggested he may not be reliable because he had a newborn baby, and must be tired and sleep deprived.  With the greatest respect to the Crown, that allegation could apply equally to Melissa Gallately as she is the one doing the breast feeding.

The important things about his evidence are these:

First, he quite possibly fills in a major blank.  Neither Ms. Stopford or Mr. Paget see what happens to the man after he beats the street kid against the streetcar.  He disappears to the rear.  Mr. Gallately sees someone getting beat up right outside his door.  Could that be Mr. Hammond?  Could that be where the fatal wounds were delivered, as opposed to the north side of the street?

Second, he helps to resolve the confusion on the north side by giving us another female, a female who felt it necessary to grab a male friend and leave in a rush before the police arrive.  In contrast to Ms. Kish who stays and continues to attract attention to herself, this woman is intent on getting herself and the male she grabs out of there as soon as possible.  We have no idea who that woman is, but her presence is important to consider when the Crown asks you to find that the only woman in proximity to the fight is Nicole Kish.

Thirdly, he was asked by the Crown if he could recall the sightline of the north sidewalk when a streetcar was at the eastbound stop.  He said that you cannot see the entire north sidewalk, only a part of it, contradicting his wife’s testimony.
Finally, his evidence as to what he sees on the north side is in stark contrast to what his wife sees.  In my submission, between the two of them, he is a much more reliable witness than his wife.

Faith Watts:

She gave her evidence at the preliminary hearing under oath.  She said she was drinking in the park all day.   She also conceded that she had injected an oxycontin.  

While there are significant gaps in her recall, she is pretty clear that she got scared, pulled out her knife and that it was taken away from her.  Shortly after that, she described seeing Nicole’s wound, and holding it together.  This is consistent with the City TV video where she is seen with Nicole minutes later.
She identified  the knife as being much like the one she stole in Montreal a few weeks earlier.  She also told us that Nicole Kish did not carry a knife, despite her trying to convince her that she should.

She was cross-examined at length on her recollections and came through it unscathed.  She has made a major admission against interest and was not sure if, by doing so, she would suffer any consequences.

It was only after she testified when Sloan, Albrect, Giroux and the previous Crowns got together at FIS to discuss further testing of the clothes.  And it was after she testified that DS Giroux re wrote his report to the Chief and added the part about maybe extraditing her back to Canada to face a charge of 2nd degree murder.

Her evidence was powerful when it was given and powerful when it was played in this Courtroom.  In my respectful submission, that evidence alone raises a reasonable doubt as to the guilt of Nicole Kish.
Conclusion:

In closing, the police charged Nicole Kish based on the same flawed reasoning of Jonathan Paget.  You always hear that if someone goes into a fight with a weapon, often they are the ones that get hurt.

Nicole Kish did not go into this altercation with a weapon.  Faith Watts did.  Faith Watts did so without getting injured beyond a bite mark.  

Nicole Kish was not the only one with an injury that night.  One of the gentlemen seen leaving by Laura Quiggley had a cut on his arm.  

The man who stopped to talk to Mr. Park outside of Seoul City had three stab wounds to his chest and abdomen.  That may be the same man showing his wound on the Pasta video, or it may be a different man, we may never know.

There were a large number of persons on the street at the time of the incident, but not so many right after.  Many people left.  Some of them witnesses, some of them possible participants. 

Nicole Kish stayed.  She attracted attention to herself.  She was heard earlier calling for the police, and later screaming for an ambulance.  If she had just stabbed someone, or participated with other, she would not have been so quick to approach the flashing lights.  There is nothing in her behaviour following this confusing melee to suggest that she had any kind of a guilty state of mind.  Based on the evidence before you, the Crown has failed to establish, that she is guilty of any criminal wrongdoing whatsoever.

 Lost evidence:

Since submissions, we have heard the evidence of Raymond To.  He was the closest to the fight in front of his restaurant and had the best view.  He says the fight was below the east window on the second floor, and closer to the store than the street.  Clearly the lost video would have picked up the fight he saw.  The video would have confirmed that neither Nicole Kish nor any other female were participating or encouraging that fight in any way.  So I say it again:  given the unacceptable negligence by the police in losing what was obviously very valuable evidence, it would be grossly unfair to find her guilty. 
Her rights were breached.  There is no way fix it.  You must either stay the charges, or find some other creative remedy under s. 24(1).  Any alternative remedy, in my submission, would be tantamount to an acquittal in any event.

Of course, if you find that Ms. Kish must be acquitted on the merits of the evidence before you, the issue of the stay is moot.

Thank you for your patience.  Subject to any questions, those are my submissions.

